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Introduction


The theme of this year’s Program -- Winning the Hearts and Minds of the Arbitrators -- is premised on the notion that lawyers and lawyering make a difference.
  In a perfect arbitration world, where the panel objectively searches for the truth and “does justice” that might not be the case.  Indeed, most practitioners will confess that they have won (or “prevailed”) in some cases they should not have, and lost some they should have won.  How could this be so?  In our experience as arbitrators and advocates, both “likeability” and “credibility” are important factors, for both the party advocate and the client.


This is particularly true in cases of compromise awards, where the panel has to determine roughly what a fair damage number will be for the award.  Great lawyering alone will not likely result in an award for a meritless claim, or a complete dismissal of a claim of clear wrongdoing.  But in the compromise case where some award is merited, approximately 50% of all claims according to N.A.S.D. statistics,
 moving the panel in your clients’ direction is critically important.  

Mastering the following dozen practical suggestions would make an excellent start to obtaining a successful result for your client.
 Keep them in mind. 

1.  Be Prepared 


As is often noted, there is no substitute for preparation.  Whether in a pleading, a discovery conference, opening statements, or witness testimony, thorough and methodical preparation pays off.  For claimants’ counsel who believe their client should simply “tell the truth” and take the stand without practice, it will show.  Likewise, for Respondents’ counsel, don’t think that because you have tried 100 suitability cases, you can just show up and try this one without preparing first.  Too often, practitioners don’t take the time to adequately and thoroughly prepare.  The panel will see it and hold it against you more often than not.


2.  Be Yourself

There is no one magic arbitration style to win the credibility battle. As counsel, you must be sincere.  Sincerity doesn’t have a style other than your own.  Put another way, don’t be someone you are not.  If you are the quiet intellectual type, be that way.  If you are an emotional extrovert, be emotional.  But always be yourself.

3.  Be punctual  


As trivial as it seems, be early or on time for every part of the hearing schedule.  Wait for the panel (which is occasionally late).  But don’t make them wait for you.  It is simply an issue of respect.  Over the course of a multi-day hearing, if you are consistently five or ten minutes late to each session due to your phone calls, Blackberry, or chatting in the hallway, the panel will hold it against you.


4.  Be Direct 

Arbitrators appreciate directness.  They are usually busy, smart people.  You will best serve your client by being direct, straightforward, and to the point with the panel.  Begin with the pleadings.  Your claim or answer should be a straightforward narrative that “tells your story” in a direct and concise way.  If you hide behind legalese and boilerplate phrases, either oral or written, you will lose the panel.
  A Statement of Claim should be expressed in simple language and seek specific relief. It should be concise, yet include sufficient details to convince the arbitrators that your claims have substance and the facts alleged are accurate.  The damages sought should be clear and well defined.  Outlandish or unsubstantiated claims, or totally irrelevant documents attached to your claim, will not help your cause. An Answer should be just that—an answer, not just a vague or general denial.  It should contain all available defenses.  An Answer is the respondent’s opportunity to refute the claimant’s allegations.  It should tell the respondent’s version, supplying pertinent information that the claimant neglected to provide.
 

5. Be Clear on Summation
Often, in a proceeding spread out over several days, a lot of materials and information have been provided to the arbitrators by both sides, and the extent of damages and their calculation becomes vague and obscure.  Use your summation to outline and review the relief you seek, emphasizing how you calculated damages.  Carefully prepare your summation—don’t wing it (See Rule 1).  As articulate and persuasive as you may be, if you are not prepared, you are apt to forget an important detail or issue. 

Summarize your evidence chronologically.  Emphasize your strengths and your opponents’ weaknesses.  Sometimes it may be useful to use charts already admitted into evidence.  Do not make uncorroborated statements, although sometimes inferences may be drawn from your opponents’ actions, or inactions.
 


6. Be Smart about Briefs

As with expert witnesses, briefs are not always essential, particularly if the facts and issues are not complicated.  The need for briefs varies from case to case.  In longer, more complicated cases, briefs dealing with the facts may be helpful, particularly when the proceedings have only been tape recorded.  In other cases, briefs dealing solely with the law might be appropriate, for example, on the issue of punitive damages.  Yet, there are other cases that might require briefs that are both fact and law intensive. In the final analysis, whether briefs are called for largely depends upon the wishes of the arbitrators and the parties. 


When briefs are prepared, and a printed record exists, refer to the pages in the transcript.   Do not surprise the arbitrators or your opponent with last-minute, unannounced briefs.  It will only slow things down because the panel will usually give your opponent more time to respond. 


If briefs are submitted, we like both sides to agree in advance on which subjects they will cover.  This avoids the “two ships passing in the night” scenario where one party covers statute of limitations and waiver, while the other side covers agency and suitability.  When this happens, one side will often claim they had not realized their adversary was covering a particular topic, and will seek additional time to reply. 


Although briefs can be useful, they often delay the date of decision, as the panel must allow time while they are prepared, distributed, and read, prior to deliberations.  Nevertheless, where you feel briefs would help the panel understand your case, use them.
     

7.  Take the High Road


We have all dealt with the unscrupulous screamer or the unethical whiner or just the plain jerk as an adversary.   We believe, based more on our panel experience than anything else, that arbitrators are wise enough to see through gamesmanship.  If your adversary mischaracterizes the record, a fact, or your position, respond firmly yet professionally.  The facts will bear you out.  Fight the urge to shout back.   The conventional wisdom in arbitration is decidedly against the “scorched earth” approach.


8.  Don’t Overstate


Likewise, be careful not to overstate or over dramatize your position.  What appears at first blush to be a compelling opening statement or statement of claim will not serve you well if you can’t deliver the facts you promise.  Arbitration lawyers must be credible at all times.   Make the most of the facts you have, and leave the facts you don’t have alone.  

At your first hearing, opening statements are made.  Take advantage of that opportunity to outline your case to the arbitrators, but do not get carried away.  If affects your credibility and that of your clients if your evidence does not make out the case described in your opening statement.   Remember, arbitrators remember.


9.  Be Courteous


This is a corollary to “take the high road.”  There is no excuse for discourteousness.  In the face of an unreasonable adversary, the difference in demeanor will be even more telling.  This is not to say you should be a shrinking violet (remember Rule 2—Be Yourself), but panels appreciate courtesy in the arbitration proceedings.


Courtesy should be extended not only to your adversaries and the arbitrators, but also to the SROs’ arbitration counsel.  As for decorum during the hearing, good attorneys do not have to shout or be abusive in order to make their points.  In fact, such behavior is usually counter-productive. 


Also, do not only address one arbitrator merely because you feel he or she is more receptive to your arguments.  You may grossly miscalculate how each arbitrator will ultimately rule.  Each arbitrator has a vote, so address all three, and look at all three.


10.  Object Effectively 

Arbitration lawyers tend to object too often.  Trust that your panel gets it.  On occasion, let the series of leading questions go—the panel will see that the attorney is testifying and not the witness.  Well-posed and precise objections should remind the panel of the old commercial “When E.F. Hutton Talks, People Listen.”  When you object sparingly and appropriately, the panel will listen.  When you object all the time, the objections ring hollow.


11.  Trust the Panel


Much of arbitration effectiveness comes down to this.  If you have done a credible and professional job, the panel will appreciate your efforts and trust you back.  Since credibility is crucial, and often a two-way street, you must evince an air of confidence and trust.  It will help your client in the end.

12. Don’t Over-Try the Case


Arbitration is not court.  There is little we need to preserve in the record for appeal.  By the time you get to the hearing, you should know your most important facts and how they will be adduced into evidence.  A three day suitability case should not last three weeks.  Always take your cues from the panel, but typically they will appreciate your sticking to the themes and facts of your pleadings, and not trying peripheral issues.

Conclusion

These suggestions are only meant to be guidelines.  Following them will not guarantee a victory where the facts don’t justify one, and exceptions can win out depending on any particular panel.  But they are helpful guidelines and a positive start.  Just as a premise of writing is “write for your audience,” a premise of arbitration is “arbitrate for your panel.”  If you appear before arbitrators who don’t favor your approach, be flexible.  Rigid positions are often outflanked by imaginative and resourceful adversaries.  Take your cues from the Chair.  If he or she welcomes objections, you might object more.  Whatever the guidelines or suggestions, make sure the panel appreciates your approach and your decisions. 

  After you close, if you can walk away from the hearing with the mental note “I did my best for my client, the evidence went in well, and I followed the rules,” then you should sleep well until the award comes in.  Hopefully, it will be in your favor.
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� These suggestions apply equally to mediations, where the advocate must impress and "win over" the mediator to her side of the valuation. The authors' combined experience in the securities field includes over sixty years of practice, and hundreds of mediations and arbitrations.


� See NASD’s The Neutral Corner, April 2006 at 5. 


� There are countless articles, books and treatises on the subject of securities arbitration and advocacy. What we submit here is a practical set of suggestions based primarily on our own experience as arbitrators.  We would be remiss, however, if we did not cite other leading authorities on the topic for most general arbitration references, i.e. David Robbins, The Securities Arbitration Procedures Manual, (5th ed. 2006), and Seth Lipner & Joseph Long, Securities Arbitration Desk Reference (2006).  


� See James Yellen, Plain English in Securities Arbitration Pleadings, 2005 PLI Seminar Coursebook at 1-10, for a review of the principles of persuasive writing in securities pleadings. 


� Constantine Katsoris, An Arbitrator’s Perspective, Practicing Law Institute, Securities Arbitration 1998, Vol. 1 at 307. 


� Id. 


� Id. 


� Id. 


� Constantine Katsoris, Advocacy with Civility: A Prescription For Success, NASD’s The Neutral Corner, January 2001 (“Arbitrators have no difficulty distinguishing between good advocacy and incivility; and, while they admire the former, they find the latter distasteful.”). 


� Katsoris, An Arbitrator’s Perspective. 





